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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 3579 of 2014
U/s 457/354-B of I.P.C.

State

-Vs-

Moksedul Hoque @ Mintu.

…..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. A. Samad Miah, Advocate……...............for the accused-person.  

Date of Evidence : - 01-06-16, 22-02-17 & 14-03-17;
Date of S.D : - 09-10-19;
Date of Argument : - 15-10-19;
Date of Judgment    : - 13-11-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 25-08-14,

one  Mosstt.  Salma  Bibi lodged  a  First  Information  Report  before  the

Officer-in-Charge of Golakganj Police-Station stating that on 21-08-14, in

the night at about 2 a.m., accused Md. Mintu Sk. on the behest of other

accused mentioned in the ejahar had hid himself under their bed. When

she and her mother-in-law Majeda Bibi  were sleeping in the room then,

accused Mintu Sk. pulled her hand with bad intention and then, she raised

hue and cry. Her mother-in-law  woke up  hearing hue and cry,  she also

raised hue and cry and tried to catch accused. Accused pushed aside her

mother-in-law and fled away from her house.      

2. On  receipt  of  Ejahar,  the  Officer-in-Charge  of  Golakganj P.S.

registered  a  case  being  the  Golakganj P.S. case  no.639 of  2014,  u/s

109/457/354/354-B/352/506/34 of I.P.C and launched investigation of the

case. During the period of investigation of the case, Investigating Officer

visited  the  place  of  occurrence,  prepared  sketch-map  of  the  place  of

occurrence  and examined witnesses.  Investigating officer  sent  victim to
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court to record her statement u/s 164 Cr. P.C. and collected medical report.

On  completion  of  investigation  of  the  case,  AS.I  Abdul  Basher  Mollah

submitted  charge-sheet  of  the  case  against  above  named  accused  u/s

457/354-B of I.P.C.

3. In pursuant to the court process, accused appeared before the Court

and he  was  allowed to  go  on  bail.  Copies  of  relevant  documents  were

furnished to accused. After having heard both sides and considering the

material  on  record,  my  predecessor, framed  charge  of  the  case  u/s

457/354-B of IPC against accused. The particulars of charge u/s 457/354-B

IPC were read over and explained to accused. He pleaded not guilty and

claimed to be tried. 

4. During trial, prosecution side examined six numbers of witnesses. In

view of the evidence on record, accused was examined and recorded his

statement u/s 313 of Cr PC. The plea of accused was of total denial and

declined  to  adduce  evidence  in  his  defence. I  heard  arguments  put

forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether  the  accused  on  21-08-14,  at  about  2  a.m.  in  the  night

committed the offence of lurking house trespass by night by entering into

the house of informant and remained in possession thereof for purpose of

disrobing her and thereby committed an offence punishable u/s 457 of IPC?

(ii) Whether the accused person on the same date, place and time used

criminal  force  on  Salema  Bibi  with  intent  to  disrobe  her  and  thereby

committed an offence punishable u/s 354-B of IPC? 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Salema Bibi, complainant of this case deposing as p.w.1 stated that

she knows accused. Ext.1 is her ejahar and Ext.1(1) is her signature. In the

year 2014, at about 2 a.m. in the night, she along with her mother-in-law

were sleeping inside their  house.  Her  husband was  not  present  at  that

time. She along with her mother-in-law went outside for pee. She asked her

mother-in-law to take dinner and at the time of preparing dinner for her

mother-in-law then, torch light fell into the body of accused and he was

under their bed. Thereafter, accused came out and held her breast.  Her

mother-in-law tried to catch accused,  accused pushed her mother-in-law
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and fled away from their  house. She lodged ejahar on next day.  In  her

cross-examination, p.w.1 stated that she got married five years back. Her

present age is 23 years. Ejahar was written by one Anil Saha as per her

narration. She and her mother-in-law shouted seeing accused. But, nobody

came to their house as such, the incident had taken place at late night.

Houses of Abdul Rezzak, Habibullah and Gul Haque are situated 1 meter

away from their house. She told the incident to Habibulla, Rezzak and Gul

Haque. She denied that she had not mentioned in her ejahar that when her

mother-in-law put  torch  in on mode then,  light of  torch  fell  on body of

accused and accused was under their bed. She denied that ejahar was not

lodged on the date of incident. It was dark night and she was ill. She took

medicine on the date of incident.  There were three rooms in their side.

When she went outside from her room, she did not close the door and she

entered the room through the door after attending nature’s call. She knows

accused since long and she never talked with accused. Accused is religious

brother of her husband. They went to sleep at 10 p.m. They close door at

the time of  sleeping.  Her  father-in-law was  present  at  their  house.  She

inform the incident to her father-in-law. Her father-in-law was sleeping at

the time of  incident.  On the date of incident,  her sister-in-law was also

present. She did not inform the incident to her sister-in-law. At the time

incident her child was with her. She denied the other suggestions made by

defence counsel on behalf of accused.

7. Asuruddin  Sk.  (p.w.2)  stated  that  informant  of  this  case  is  his

daughter-in-law and he also knows accused. About 2/ 3 years back at about

2 a.m., he was sleeping in his house and suddenly, he heard shouting in

adjacent  room  where  his  wife  and  daughter-in-law  Salma  Bibi  were

sleeping.  He  went  to  the  room  and  asked  his  wife.  His  wife  and

daughter-in-law informed him that while they had gone to latrine at night

and on their return, they saw accused lying under their bed. They shouted

seeing accused, both of them tried to catch accused holding his vest at the

time of fleeing and accused got tore off his vest. Thereafter, they informed

their neighbours about the incident and on next date, his daughter-in-law

lodged ejahar against accused. In his cross-examination, p.w.2 stated that

it was dark night at the time of occurrence. There is no electricity facility
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available in their house. Usually, he and his wife sleep together in the same

room at night. Except his daughter-in-law, his wife and himself, no other

person was present at the time of occurrence. He denied that accused had

not entered the room, where his wife and daughter-in-law were sleeping on

a bed. The house of Mintu is situated about 50 meters away from their

house.  Accused  used  to  come  their  house.  Accused  without  any  bad

intention went to the room of his wife and daughter in law. At the time of

alleged incident his son was at Shillong. On the next day of the incident,

when he went to the house of accused, he came to know from father of

accused that since 2/ 3 days his son was not present in the house.

8. Majeda Bibi (p.w.3) stated that informant is her daughter-in-law and

she also knows accused. About 2/3 years back at 2 a.m., while she along

with her daughter-in-law went outside for latrine and after entering to their

room, put on torch light then, they found someone concealed himself under

their  bed.  They asked to identify the intruder and accused tried to flee

away from their room. She tried to confined accused holding his vest and

vest torn off. Accused pushed her aside, she fell down and shouted. Her

husband  was  sleeping  in  the  adjacent  room  and  hearing  about  their

shouting, her husband came to their room. She informed the incident to

her husband. Next day, her daughter-in-law lodged ejahar against accused.

In  her  cross-examination,  p.w.3  stated  that  accused  and  his  family

members used to visit their house. The family members of accused forcibly

gave  marriage  aunt  of  accused  with  her  brother.  Subsequently,  said

dispute was settled. Prior to the alleged occurrence, they had good relation

with  accused.  It  was  dark  night  at  the time of  occurrence.  There is  no

electricity facility available in their house. Police did not seize the piece

torn vest of accused from them. She denied that accused had not entered

their room where she and her daughter-in-law were sleeping. She denied

the suggestions made by defence counsel for accused.

9. Abdul  Motleb  (p.w.4)  knows  informant  and  accused.  The  incident

took place at his house about two and half years back and at about 2 a.m.

At the time of incident, he was at Shillong. He heard from his wife that she

along with his mother had gone outside for urinal and after their return

when they were sleeping accused Moksedur Haque caught hold of his wife.
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His wife  shouted and on hearing her shouts,  her  mother tried to catch

accused but, accused managed to flee away from the room pushing aside

his  mother.  He  asked  his  wife  to  lodge  ejahar  against  accused.  In  his

cross-examination, p.w.4 stated that Police did not record his statement. He

denied that today he had deposed falsely before this Court. He denied the

other suggestions made by defence counsel on behalf of accused.

10. Abdul Rezzak (p.w.5) knows informant and accused. He heard that

accused had gone to the house of informant. His house is situated near

house of informant. He did not hear any shouting from house of informant.

In  his  cross-examination,  P.w.5  stated  that  his  house is  adjacent  to  the

house of informant. He did not hear anything about the incident. He has no

relation  with  informant.  There  was  a  dispute  between  informant  and

accused. He does not know anything about the incident.

11. Habibullah (p.w.6) knows informant and accused. He only came to

know that informant had lodged ejahar against accused. But, he does not

know  reason.  His  house  is  situated  near  house  of  informant.  His

cross-examination  was  declined  by  the  defence  counsel  appeared  for

accused.

12. Thus,  in  view of  the above discussion  of  evidence of  prosecution

witnesses,  it  is  come  out  that  identification  of  accused  is  established.

Complainant stated in her ejahar that accused pulled her hand at the time

of sleeping and in her evidence stated that she saw accused under their

bed at the time of serving dinner to her mother-in-law. From the statement

of u/s 164 Cr. P.C., it is come out that complainant is from Garo community

and  she  does  not  know  Assamese.  P.w.-3  also  stated  that  they  found

someone concealed under their bed. So, the fact that accused pulled hand

of complainant at the time sleeping as stated in the ejahar is not a major

contradiction. P.w.-1 stated that accused is religious brother of her husband

and she never talked with accused. But, statement complainant recorded

u/s 164 Cr. P.C. shows that she and accused had maintain some relation.

They used to meet each other now and then. On the day of incident, p.w.-4

was absent in the house and p.w.-1 was sleeping with p.w.-3. When p.w.-1

and p.w.-3 on their returned to house turned torch light under their bed

then, they discovered someone was under their bed. They asked to come
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out the person who had concealed himself under darkness of bed and they

identified accused. P.w.-1 stated that accused held her breast coming out

from bed. But, p.w.-3 did not say that accused had held breast of p.w.-1.

P.w.-3 stated that she tried to catch accused but, he managed to flee away

and his vest tore off. P.w.-5 is neighbor of complainant and he heard the

incident. P.w.-6 does not know the incident. P.w.-2 was present in his house

in that night but, he did not see the incident. Accused used to visit house of

complainant. But, it is not appeared that he was invited in the house of

complainant  in  that  night.  So,  no person concealed middle of  the night

under a sleeping bed without any intention. The intention of accused was

to meet complainant and on date day, complainant did not invite accused.

Complainant was ill on that day. It can be presumed that accused entered

into house and concealed himself under bed while p.w.-1 and p.w.-3 went

outside with intent to commit an offence. Accused know that complainant

is  wife  of  p.w.-4  and  therefore,  he  should  not  keep  any  relation  with

complainant.  On  the  other  hand,  accused  is  also  relative  of  p.w.-3.

Therefore, accused does not require to conceal himself under a bed. As

such, accused was found concealing under a bed in the dead of night and

therefore, it is presumed that accused had criminal intention and with such

intention hid himself under the bed. However, from the evidence of p.w.-1

and p.w.-3, it is not appeared that accused tried to disrobe p.w.-1 by using

force. Accused denied the allegation made against him in his statement u/s

313 Cr. P.C. but, he did not adduce evidence in support of his denial.

13.      Thus,  the evidence discussed and observation made above has

proved ingredient of an offence punishable u/s 456 IPC. Prosecution side

failed to prove the offence u/s 457/354-B IPC against accused beyond all

reasonable doubt. Prosecution side proved the offence u/s 456 IPC against

accused beyond all  reasonable  doubt.  Hence,  accused is  held guilty  for

offence u/s 456 IPC and convicted thereunder. 

14.       Now, whether the accused is entitled to the benefit of provision of

Probation of Offenders Act. Considering the fact and circumstances of the

case and of the fact that accused is relative of complainant side, I am not

inclined to release accused under provision of Probation of Offenders Act.   
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15.       Heard  accused  on  sentence.  Accused  prayed  leniency  upon

sentence on him. After having heard accused on sentence and considering

the fact and circumstances of the case, accused is sentence to undergo

Simple imprisonment for one year and fine Rs. 2,000/-. In default of fine,

further Simple Imprisonment for one month. Bail bonds stand in favour of

accused persons are extended for another period of six months in view of

section 437A of Cr PC.

16. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 13th day of November, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.

   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Salema Bibi, (Complainant)

    PW- 2 Asuruddin Sk,

    PW- 3 Majeda Bibi,

    PW- 4 Abdul Motleb,

    PW- 5 Abdul Rezzak,

    PW- 6 Habibullah,

2. PROSECUTION EXHIBITS:-Ext. 1 Ejahar &

      Ext. 1(1) is signature of p.w.1.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


